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PILBARA PORT ASSETS (DISPOSAL) BILL 2015 
Committee 

Resumed from 12 October. The Deputy Chair of Committees (Hon Liz Behjat) in the chair; Hon Michael Mischin 
(Attorney General) in charge of the bill. 

Clause 46: Regulations for purposes of providing access to services — 
Committee was interrupted after the clause had been partly considered. 

Hon ROBIN CHAPPLE: There was a member on his feet asking a question previously; I was wondering 
whether that had been resolved. Okay; I will move on. I just went through Hansard, and noticed that that was the 
case. No worries. 

Clause 46 is obviously one of the most salient clauses in this piece of legislation in that it gives the users of the 
port their greatest concern. There are some amendments on the supplementary notice paper, as members will 
have noticed, from me, the minister and Hon Lynn MacLaren. I have spoken to the minister behind the Chair; we 
will come to the amendments in a minute because I have a number of questions to ask about clause 46 anyway. 
I had some discussions with the minister about the order in which we should move those amendments. I wonder 
whether the minister has come to a position on that. 
Hon MICHAEL MISCHIN: Yes, there is a series of amendments—specifically to introduce new clauses 46A 
and B. Not only are those proposed by Hon Lynn MacLaren, but also the government has its own proposed new 
clause 46A that it plainly prefers to achieve the same end as intended by Hon Lynn MacLaren. It has been 
suggested that if Hon Lynn MacLaren’s proposed amendments are unsuccessful, there would be an adoption of 
and support for the government’s proposed amendments. I am content for Hon Lynn MacLaren’s amendments to 
be dealt with first. If they are successful, they render ours nugatory; if they are unsuccessful, I understand there 
will be support for the government’s proposal. 
Hon ROBIN CHAPPLE: I thank the minister for his clarification on that matter. 
Clearly, this clause is one of contention to the Association of Mining and Exploration Companies and the users 
of the port. It was certainly addressed quite significantly in the thirty-third report of the Standing Committee on 
Legislation. I turn to the committee’s comments on clause 46. The thirty-third report states — 

3.102 Clause 46 enables regulations to be made that provide for pricing or access arrangements 
(or both) to be made, with 18 specific matters outlined in clause 46(3)(a) through to (p). The 
Committee is concerned that this clause does not provide details to the Parliament of the access 
and pricing regime, the regulator, nor the conditions or penalties applicable under the regime. 

The whole issue of a transparency when we deal with this clause is important, so that current users can be 
assured that their interests related to many aspects of clause 46 will be assured. A background paper put out by 
AMEC on 7 October 2016 went into great detail about its concerns. It also dealt with many other aspects. In 
essence, it all comes back to clause 46, because unless this clause is amended in the way we have proposed the 
users and AMEC are considerably concerned about the lack of certainty. The clause states — 

access arrangement, for a service, means an instrument approved under subsection (3)(b) in respect of 
the service and includes the instrument as amended or replaced under subsection (3)(c); 
price regulation of a service includes the setting of pricing principles, or prices, for access to the 
service and the monitoring of prices for access to the service; 
regulator means the person prescribed by the regulations to be the regulator in respect of access to 
services; 

There is a huge concern that the nature of the regulator is to be defined by regulations. In many cases we find 
that the words “may be” is inserted in various components of clause 46. The clause continues — 

service means — 
(a) a port or other service provided by means of a port facility; or 
(b) a service ancillary or incidental to a port or other service referred to in paragraph (a); 

Returning to what the committee had to say on this, when it came to what we refer to as the “data room”, the 
committee stated — 

3.104 The Committee has been advised that the ‘data room’ is an ‘on-line electronic repository’ 
containing information that will enable bidders to properly understand the assets and liabilities 
associated with the proposed transaction. The data room will be restricted to approved bidders 
and only after entering into confidentiality agreements with the State; … 
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I want to turn to that part initially and try to ascertain from the minister what restrictions there will be on access 
to that data room. Should one of the current tenement holders be an applicant for the port during its sale, would 
they be allowed access to the data room, and in what conditions associated with their own “confidentiality”, 
because they were both a bidder and a party that would not normally have access to that information, because 
they were a user? What would be the process for dealing with that in that instance? 
Hon MICHAEL MISCHIN: Unauthorised use or disclosure of information, confidentiality and things of that 
nature are dealt with under proposed section 29. Clause 46 of the bill is related to regulating third-party access 
and the pricing regime; it is unconnected with the issue that the member raised. So far as the access to data, 
I think I have already addressed that at some length in respect of the negotiations: who would be entitled to what 
data and how it would be controlled in the same manner as any other sorts of negotiations with parties that might 
be required to be provided with certain information in order to be able to put in a sensible bid. It is unrelated to 
the issue that is being addressed in clause 46, with respect. 
Hon ROBIN CHAPPLE: My reading of clause 46 is that it deals with the access regime, the pricing regulation 
of services—setting pricing principles—and the service provider. I would have assumed that when we deal with 
the issue there is some synergy between those points, as pointed out in the committee report. 

I have a couple of other questions in relation to access to the data room. We know that one of the bidders is from 
South Korea and it may or may not have an interest in the processes around the pricing of iron ore through that 
facility. One understands the principle of confidentiality, but if we have a corporation or someone with an interest in 
the pricing arrangement associated with transactions or transmissions through that port facility, I am deeply 
concerned about the significant penalties that will apply to breaches of confidentiality by relevant parties. I think it 
would be very, very difficult to determine whether there have been breaches of confidentiality within parties. 
Committee interrupted, pursuant to standing orders. 
[Continued on page 7733.] 

Sitting suspended from 4.15 to 4.30 pm 
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